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amenities, and commercial, retail, and
residential development.

(11) The following actions for trans-
portation facilities damaged by an in-
cident resulting in an emergency de-
clared by the Governor of the State
and concurred in by the Secretary, or a
disaster or emergency declared by the
President pursuant to the Robert T.
Stafford Act (42 U.S.C. 5121):

(i) Emergency repairs under 49 U.S.C.
5324; and

(ii) The repair, reconstruction, res-
toration, retrofitting, or replacement
of any road, highway, bridge, tunnel, or
transit facility (such as a ferry dock or
bus transfer station), including ancil-
lary transportation facilities (such as
pedestrian/bicycle paths and bike
lanes), that is in operation or under
construction when damaged and the ac-
tion:

(A) Occurs within the existing right-
of-way and in a manner that substan-
tially conforms to the preexisting de-
sign, function, and location as the
original (which may include upgrades
to meet existing codes and standards as
well as upgrades warranted to address
conditions that have changed since the
original construction); and

(B) Is commenced within a 2-year pe-
riod beginning on the date of the dec-
laration.

(d) Additional actions which meet
the criteria for a CE in the CEQ regula-
tions (40 CFR 1508.4) and paragraph (a)
of this section may be designated as
CEs only after FTA approval. The ap-
plicant shall submit documentation
which demonstrates that the specific
conditions or criteria for these CEs are
satisfied and that significant environ-
mental effects will not result. Exam-
ples of such actions include but are not
limited to:

(1) Modernization of a highway by re-
surfacing, restoring, rehabilitating, or
reconstructing shoulders or auxiliary
lanes (e.g., lanes for parking, weaving,
turning, climbing).

(2) Bridge replacement or the con-
struction of grade separation to replace
existing at-grade railroad crossings.

(3) Acquisition of land for hardship or
protective purposes. Hardship and pro-
tective buying will be permitted only
for a particular parcel or a limited
number of parcels. These types of land
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acquisition qualify for a CE only where
the acquisition will not limit the eval-
uation of alternatives, including shifts
in alignment for planned construction
projects, which may be required in the
NEPA process. No project development
on such land may proceed until the
NEPA process has been completed.

(i) Hardship acquisition is early ac-
quisition of property by the applicant
at the property owner’s request to al-
leviate particular hardship to the
owner, in contrast to others, because of
an inability to sell his property. This is
justified when the property owner can
document on the basis of health, safety
or financial reasons that remaining in
the property poses an undue hardship
compared to others.

(ii) Protective acquisition is done to
prevent imminent development of a
parcel which may be needed for a pro-
posed transportation corridor or site.
Documentation must clearly dem-
onstrate that development of the land
would preclude future transportation
use and that such development is im-
minent. Advance acquisition is not per-
mitted for the sole purpose of reducing
the cost of property for a proposed
project.

(4) Acquisition of right-of-way. No
project development on the acquired
right-of-way may proceed until the
NEPA process for such project develop-
ment, including the consideration of
alternatives, has been completed.

(5) Construction of bicycle facilities
within existing transportation right-of-
way.

(6) Facility modernization through
construction or replacement of exist-
ing components.

(e) Where a pattern emerges of grant-
ing CE status for a particular type of
action, FTA will initiate rulemaking
proposing to add this type of action to
the appropriate list of categorical ex-
clusions in this section.

[78 FR 8983, Feb. 7, 2013, as amended at 78 FR
11602, Feb. 19, 2013]

§771.119 Environmental assessments.

(a) An EA shall be prepared by the
applicant in consultation with the Ad-
ministration for each action that is not
a CE and does not clearly require the
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preparation of an EIS, or where the Ad-
ministration believes an EA would as-
sist in determining the need for an EIS.

(b) For actions that require an EA,
the applicant, in consultation with the
Administration, shall, at the earliest
appropriate time, begin consultation
with interested agencies and others to
advise them of the scope of the project
and to achieve the following objectives:
determine which aspects of the pro-
posed action have potential for social,
economic, or environmental impact;
identify alternatives and measures
which might mitigate adverse environ-
mental impacts; and identify other en-
vironmental review and consultation
requirements which should be per-
formed concurrently with the EA. The
applicant shall accomplish this
through an early coordination process
(i.e., procedures under §771.111) or
through a scoping process. Public in-
volvement shall be summarized and the
results of agency coordination shall be
included in the EA.

(c) The EA is subject to Administra-
tion approval before it is made avail-
able to the public as an Administration
document.

(d) The EA need not be circulated for
comment but the document must be
made available for public inspection at
the applicant’s office and at the appro-
priate Administration field offices in
accordance with paragraphs (e) and (f)
of this section. Notice of availability of
the EA, briefly describing the action
and its impacts, shall be sent by the
applicant to the affected units of Fed-
eral, State and local government. No-
tice shall also be sent to the State
intergovernmental review contacts es-
tablished under Executive Order 12372.

(e) When a public hearing is held as
part of the application for Federal
funds, the EA shall be available at the
public hearing and for a minimum of 15
days in advance of the public hearing.
The notice of the public hearing in
local newspapers shall announce the
availability of the EA and where it
may be obtained or reviewed. Com-
ments shall be submitted in writing to
the applicant or the Administration
within 30 days of the availability of the
EA unless the Administration deter-
mines, for good cause, that a different

23 CFR Ch. | (4-1-13 Edition)

period is warranted. Public hearing re-
quirements are as described in §771.111.

(f) When a public hearing is not held,
the applicant shall place a notice in a
newspaper(s) similar to a public hear-
ing notice and at a similar stage of de-
velopment of the action, advising the
public of the availability of the EA and
where information concerning the ac-
tion may be obtained. The notice shall
invite comments from all interested
parties. Comments shall be submitted
in writing to the applicant or the Ad-
ministration within 30 days of the pub-
lication of the notice unless the Ad-
ministration determines, for good
cause, that a different period is war-
ranted.

(g) If no significant impacts are iden-
tified, the applicant shall furnish the
Administration a copy of the revised
EA, as appropriate; the public hearing
transcript, where applicable; copies of
any comments received and responses
thereto; and recommend a FONSI. The
EA should also document compliance,
to the extent possible, with all applica-
ble environmental laws and Executive
orders, or provide reasonable assurance
that their requirements can be met.

(h) When the Administration expects
to issue a FONSI for an action de-
scribed in §771.115(a), copies of the EA
shall be made available for public re-
view (including the affected units of
government) for a minimum of 30 days
before the Administration makes its
final decision (See 40 CFR 1501.4(e)(2).)
This public availability shall be an-
nounced by a notice similar to a public
hearing notice.

(i) If, at any point in the EA process,
the Administration determines that
the action is likely to have a signifi-
cant impact on the environment, the
preparation of an EIS will be required.

(j) If the Administration decides to
apply 23 U.S.C. 139 to an action involv-
ing an EA, then the EA shall be pre-
pared in accordance with the applica-
ble provisions of that statute.

[62 FR 32660, Aug. 28, 1987, as amended at 70
FR 24470, May 9, 2005; 74 FR 12529, Mar. 24,
2009]
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